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§ 2.335 Consideration of Commission 
rules and regulations in adjudica-
tory proceedings. 

(a) Except as provided in paragraphs 
(b), (c), and (d) of this section, no rule 
or regulation of the Commission, or 
any provision thereof, concerning the 
licensing of production and utilization 
facilities, source material, special nu-
clear material, or byproduct material, 
is subject to attack by way of dis-
covery, proof, argument, or other 
means in any adjudicatory proceeding 
subject to this part. 

(b) A party to an adjudicatory pro-
ceeding subject to this part may peti-
tion that the application of a specified 
Commission rule or regulation or any 
provision thereof, of the type described 
in paragraph (a) of this section, be 
waived or an exception made for the 
particular proceeding. The sole ground 
for petition of waiver or exception is 
that special circumstances with re-
spect to the subject matter of the par-
ticular proceeding are such that the 
application of the rule or regulation (or 
a provision of it) would not serve the 
purposes for which the rule or regula-
tion was adopted. The petition must be 
accompanied by an affidavit that iden-
tifies the specific aspect or aspects of 
the subject matter of the proceeding as 
to which the application of the rule or 
regulation (or provision of it) would 
not serve the purposes for which the 
rule or regulation was adopted. The af-
fidavit must state with particularity 
the special circumstances alleged to 
justify the waiver or exception re-
quested. Any other party may file a re-
sponse by counter affidavit or other-
wise. 

(c) If, on the basis of the petition, af-
fidavit and any response permitted 
under paragraph (b) of this section, the 
presiding officer determines that the 
petitioning party has not made a prima 
facie showing that the application of 
the specific Commission rule or regula-
tion (or provision thereof) to a par-
ticular aspect or aspects of the subject 
matter of the proceeding would not 
serve the purposes for which the rule or 
regulation was adopted and that appli-
cation of the rule or regulation should 
be waived or an exception granted, no 
evidence may be received on that mat-
ter and no discovery, cross-examina-

tion or argument directed to the mat-
ter will be permitted, and the presiding 
officer may not further consider the 
matter. 

(d) If, on the basis of the petition, af-
fidavit and any response provided for in 
paragraph (b) of this section, the pre-
siding officer determines that the prima 
facie showing required by paragraph (b) 
of this section has been made, the pre-
siding officer shall, before ruling on the 
petition, certify the matter directly to 
the Commission (the matter will be 
certified to the Commission notwith-
standing other provisions on certifi-
cation in this part) for a determination 
in the matter of whether the applica-
tion of the Commission rule or regula-
tion or provision thereof to a par-
ticular aspect or aspects of the subject 
matter of the proceeding, in the con-
text of this section, should be waived 
or an exception made. The Commission 
may, among other things, on the basis 
of the petition, affidavits, and any re-
sponse, determine whether the applica-
tion of the specified rule or regulation 
(or provision thereof) should be waived 
or an exception be made. The Commis-
sion may direct further proceedings as 
it considers appropriate to aid its de-
termination. 

(e) Whether or not the procedure in 
paragraph (b) of this section is avail-
able, a party to an initial or renewal li-
censing proceeding may file a petition 
for rulemaking under § 2.802. 

§ 2.336 General discovery. 

(a) Except for proceedings conducted 
under subparts G and J of this part or 
as otherwise ordered by the Commis-
sion, the presiding officer or the Atom-
ic Safety and Licensing Board assigned 
to the proceeding, all parties, other 
than the NRC staff, to any proceeding 
subject to this part shall, within thirty 
(30) days of the issuance of the order 
granting a request for hearing or peti-
tion to intervene and without further 
order or request from any party, dis-
close and provide: 

(1) The name and, if known, the ad-
dress and telephone number of any per-
son, including any expert, upon whose 
opinion the party bases its claims and 
contentions and may rely upon as a 
witness, and a copy of the analysis or 
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